IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY ROY CAMPBELL : ClVIL ACTI ON
V. :
JOHN M ASHCROFT et. al. : NO. 04-2016
VEMORANDUM
Dal zel |, J. July 12, 2004
Ant hony J. Canpbell is a crimnal alien under final

order of deportation. On Novenber 19, 2003, Immgration Judge
Walt Durling granted Canpbell a waiver of deportation under
former Section 212(c)! and cancel |l ati on of renoval under current
Section 240A? of the Inmigration and Nationality Act ("INA").
The Bureau of Immgration and Custons Enforcenment ("ICE")
appealed IJ Durling's decision to the Board of Immgration
Appeal s ("Bl A"), which reversed and ordered Canpbell's
deportation. Canpbell filed the notion for stay of deportation
and petition for a wit of habeas corpus under 28 U S.C. § 2241
now before us. After careful review of 1J Durling s decision,
the decision of the BIA Canpbell's petition, the Governnent's
response, and Canpbell's reply brief, we deny the notion for stay

of deportation and dism ss the habeas petition.

1. Formerly codified at 8 U S.C. 8§ 1182(c). Unless otherw se
noted, all statutory citations in this Menorandum are to the
| mm gration and Nationality Act.

2. Codified at 8 U S.C. § 1229b.



Factual and Procedural Background

Canpbell is a native and citizen of Janmai ca who entered
the United States as a | awful permanent resident in 1981. In
1983, he pled guilty in New York to attenpted burglary in the
second degree and was sentenced to an indeterm nate term of
i nprisonnent between one and three years. Govt.'s Exs. 2 and 6.
Later that year, he pled guilty in New York to crimnal m schief
in the fourth degree, crimnal trespass in the second degree, and
petit larceny. See Govt.'s Ex. 3. In 1984, the forner
| mm gration and Naturalization Service ("INS") issued an Order to
Show Cause and Notice of Hearing, which charged that Canpbell was
deportabl e pursuant to § 241(a)(4)° because he had been
convicted of a crime of noral turpitude (attenpted burglary)
within five years of arrival in the United States. See Govt.'s
Ex. 6.

In 1986, 1988, and 1999, Canpbell was convicted in New
York of crimnal possession of a controlled substance in the
seventh degree. Finally, in 2002, Canpbell was convicted in
Pennsyl vani a of possession of a controlled substance and
possessi on of drug paraphernali a.

After the 2002 conviction, |ICE reopened Canpbell's
| ong-dormant 1984 deportation proceedings. It alleged that, in
addition to the grounds set forth in the 1984 Order to Show

Cause, Canpbell was al so renovable (1) pursuant to § 241(a)(2)-

3. Codified at 8 U.S.C. § 1227(a)(2) (A (i).
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(A)(iii) as an alien convicted of an aggravated felony (attenpted
burglary), (2) pursuant to 8 241(a)(2)(B)(i) for his 2002
control |l ed substance of fenses (the Pennsylvania drug and
par aphernalia convictions), and (3) pursuant to 8 241(a)(2)-
(A)(ii) as an alien convicted of two or nore crines involving
noral turpitude (the 1983 and 2002 convictions). See Govt.'s EX.
4.

At his hearing before IJ Durling on Novenber 19, 2003,
Canpbel | applied for a concurrent waiver of inadm ssibility under
§ 212(c) for all offenses before the enactnent of the Inmm gration
Ref orm and | nmigrant Responsibility Act of 1996 ("IIRI RA") * and
5

cancel | ati on of renpval under 8 240A for his 2002 conviction.

After exam ning Canpbell's crimnal history, work history, and

4. The IIRIRA elimnated 8§ 212(c) relief and replaced it with
8§ 240A relief.

5. Cancellation of renoval under 8§ 240A is not available to an
alien who was convi cted of an aggravated felony or has al ready
received relief under § 212(c). See 8 240A(a)(3) & (c)(6). By
requesting concurrent relief, Canpbell sought to elimnate his
pre-11RI RA convictions as grounds for deportation w thout
rendering hinmself ineligible for cancellation of renoval on the
basis of the 2002 conviction.
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personal circunstances®, 1J Durling granted concurrent relief and
term nated the deportation proceedi ngs.

ICE filed an appeal with the BIA which reversed |J
Durling' s decision and ordered Canpbell's deportation. The BIA
reasoned that Canpbell was ineligible for cancellation of renova
because, pursuant to the IIRIRA's transitional rules, he was in
deportation proceedi ngs governed by the law in effect before the

enact ment of 8§ 240A. Matt er of Canpbell , No. A 37 460 559, mem

op. at 2 (EQIl.R Apr. 27, 2004), citing IIRIRA § 309(c).’ The
BI A al so noted that even if cancellation of renoval were
avai |l abl e, Campbel|l's burglary conviction would still render him
ineligible under 8 240A(a)(3), which denies cancellation of
renoval to an alien who has been convicted of an aggravated

felony. 1d.

Di scussi on

6. According to IJ Durling s extensive findings of fact,
Canpbel | 's crimnal convictions stemfromhis "de mnims drug
use off and on over the years", and he has not served jail tine
since the 1983 burglary conviction. [In re Canpbell, No. A 37 460
559, bench op. at 7 (EEOI.R Nov. 19, 2003) (granting relief and
termnating deportation). |J Durling also noted that if Canpbel
is deported to Jamaica, he is not |likely to receive adequate

nmedi cal care, which he greatly needs because he is H 'V positive
and suffers fromboth hepatitis and the effects of a spinal cord
injury. Finally, IJ Durling found that Canpbell works whenever
possi bl e, makes an effort to support his four children, and is
the only person who can handle his nentally disabled el dest son.
ld. at 5, 7.

7. The relevant provisions of 8 309(c) are available in the
Notes to 8 U.S.C. A § 1101, at 83 (West 1999).
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Canmpbel | chal l enges the Bl A's decision on five grounds.
We exam ne each of his argunents in turn

A. Availability of 8§ 212(c)
wai ver for post-11RIRA convictions

Canpbel | first invokes the Suprene Court's decision in

|.N.S. v. St. Cyr, 533 U S. 289 (2001), for the proposition that

IJ Durling's grant of 8 212(c) relief waived all of his

convi ctions, including the 2002 Pennsyl vani a of fenses. This
argument is without nmerit. The II R RA repealed 8§ 212(c) as of
April 1, 1997, but in St. Cyr the Suprenme Court held that 8§
212(c) relief remmins available for aliens "whose convictions
wer e obt ai ned through plea agreenments and who, notw t hstandi ng
t hose convictions, would have been eligible for 8 212(c) relief

at the tine of their plea under the law then in effect ." 533

U.S. at 326 (enphasis added). Pursuant to St. Cyr, then
Canpbel |l rermained eligible for relief for his pre-11 R RA
offenses. By the tine of his 2002 drug and paraphernalia
convi ction, however, the Il RIRA had repealed 8 212(c), and as to

t hose offenses he is ineligible for the relief the statute had

previously authorized. See St. Cyr, 533 U S. at 297 (review ng
hi story of 8§ 212(c)).

B. Expungenent of 1983 burglary conviction
under 8 212(c) as predicate for 8 240A reli ef

Canpbel | next argues that the BIA erred in concl uding
that 1J Durling's 8 212(c) waiver of the 1983 attenpted burglary



conviction did not exenpt himfrom 8 240A' s aggravated fel ony
bar. This argunent is also wthout nerit.

As the BIA correctly noted, a 8 212(c) waiver nerely
exenpts an alien fromdeportation for a crimnal offense and does
not expunge it fromhis crimnal record for immgration |aw

pur poses. Matter of Canpbell, No. A 37 460 559, slip op. at 2,

citing Matter of Balderas, 20 I. & N. Dec. 389, 391 (1991)

(hol ding that "since a grant of section 212(c) relief 'waives'
the finding of excludability or deportability rather than the
basis of the excludability itself, the crines alleged to be
grounds for excludability or deportability do not disappear from
the alien's record for immgration purposes”). Canpbell thus
woul d have derived no benefit fromseriatimrelief, which is why
|J Durling was so intent on providing himw th concurrent relief
under 88 212(c) and 240A

C. Avail ability of concurrent
relief under 88 212(c) and 240A

Canmpbel | al so argues that |1J Durling had the power to
grant concurrent relief under 88 212(c) for the pre-1997
convictions and 8 240A relief for the 2002 offense. As |J
Durling noted in his decision, the Bl A has never squarely
addressed the availability of concurrent relief under these two

provi sions of the INA ® See Matter of Canpbell, No. A 37 460

8. Despite the fact that both IJ Durling and | CE raised the

concurrent relief issue in Canpbell's case, the BIA avoided it by

hol di ng that Canpbell was statutorily ineligible for cancellation
(continued...)
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559, bench op. at 2 (EEOI.R Nov. 19, 2003). However, we need
not resolve this issue because Canpbell would not qualify for
cancel l ati on of renoval under § 240A even if concurrent relief is
procedural |y possible.
As a result of the attenpted burglary conviction,

Canpbel |l is not deenmed under 8§ 240A to have resided in the United
States for the period of tine necessary to qualify for
cancel l ation of renmoval. An alien can only receive cancellation
of renoval if he was lawfully admtted for permanent residence
for five years or nore and has resided continuously in the United
States for seven years after adm ssion in any status. See
8 240A(a)(1)-(2). Section 240A's "stop-tine" rule, 8§ 240A(d) (1),
provides in turn that

[f]or purposes of this section, any period of

conti nuous residence or continuous physical presence in

the United States shall be deenmed to end when the alien

. . . has commted an offense referred to in section

1182(a)(2) of this title that renders the alien

i nadm ssible to the United States under section

1182(a)(2) of this title or renovable fromthe United

States under section 1227(a)(2) or 1227(a)(4) of this

title .
As | CE argued before the BIA Canpbell's attenpted burglary
convi ction stopped his 8 240A clock only two years after his
adm ssion to the United States because it is both a crinme of

noral turpitude under 8 U . S.C. 8§ 1182(a)(2)(A(i)(l), Mitter of

8. (...continued)

of renoval under 8 240A relief because he was in deportation
proceedi ngs governed by pre-IIRIRA law. In other words, the BIA
held that an alien in pre-11 R RA deportation proceedi ngs can be
renoved on the basis of a post-1IRI RA offense but, as to that
offense, is ineligible for either 8§ 212(c) or 8 240A relief.
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Frentescu, 18 I & N Dec. 244, 245 (1982), and an aggravated
felony for which Canpbell is renovable pursuant to 8 U S. C
§ 1227(a)(2) (A (iii).?

D. Retroacti ve application of the
aggravated felony bar to 8 240A relief

As we note above, cancellation of renoval is not
avail able to an alien convicted of an aggravated fel ony pursuant
to 8§ 240A(a)(3). Canpbell clainms that this provision is
i nappl i cabl e here because attenpted burglary is not an aggravated

felony. In the alternative, Canpbell invokes Landgraf v. USI

Film Products, Inc., 511 U S. 244 (1994), and argues that, even

if attenpted burglary is an aggravated felony w thin the neaning

of the INA, 8 240A(a)(3) should not apply retroactively to him

9. 1J Durling apparently believed that, despite the 1983

convi ction, Canpbell could satisfy 8 240A' s conti nuous residence
requi rement because the 8§ 212(c) waiver trunped the stop-tinme
rule or sonehow restarted his clock. However, we agree with the
Governnent that there is no statutory basis for this approach to
the problem Section 240A(d) (1) provides that an alien's period
of continuous residence or physical presence "shall be deened to
end"” upon the conm ssion of a qualifying offense. This |anguage
"indi cates that Congress intended the accrual of qualifying tine
to termnate, or permanently stop, upon the first occurrence" of
such an offense. Matter of Mendoza-Sandino, 22 I. & N. Dec. 1236
(2000) (enphasis added). Furthernore, the Il Rl RA expressly
provides that the stop-time rule applies retroactively when (as
here) the former INS issued an Order to Show Cause before the

|l RIRA took effect. IIRIRA 8§ 309(c)(5); see also Rojas-Reyes v.
.N.S., 235 F.3d 115, 119-121, 122-24 (2d G r. 2000) (review ng
| egi sl ative history of 8 309(c)(5) and concluding that its
retroactive application under these circunstances is
constitutional). In view of these provisions, the nost reasonabl e
construction of the stop-tinme rule is that it bars 8§ 240A reli ef
even if (thanks to St. Cyr), the alien can receive a § 212(c)
wai ver for the offense.
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There is no nerit to Canpbell's argunent that attenpted

burglary is not an aggravated felony. *

As the Governnment notes,
8 US.C 8§ 1101(a)(43)(QG provides that a "burglary offense" is
an aggravated felony, and this termsurely enconpasses attenpted
burgl ary.

The better issue is whether the aggravated fel ony bar
is retroactively applicable here, assum ng Canpbell could
overcone the effects of the stop-tine rule. The retroactivity
problemis inportant to Canpbell and thousands of other aliens
who commtted crinmes before the inmgration |aw reforns of the
past two decades attached serious consequences to their conduct
that they could not have contenplated at the tinme. Under the |aw
in effect when Canpbell pled guilty in 1983, he would have been
eligible for 8§ 212(c) relief for the attenpted burglary and
subsequent offenses as |ong as he could accrue seven years'
unrel i nqui shed domcile in the United States before requesting a

1

wai ver.' Five years later, the Anti-Drug Abuse Act of 1988

10. The CGovernnent has questioned whet her Canpbel | exhausted
both this claimand his related assertion that his 2002 drug
conviction is not grounds for renoval. However, the record does
not show what issues Canpbell raised before IJ Durling, and if he
did raise these clainms at the hearing, the Governnent has not
expl ai ned how Canpbel | coul d have preserved them for habeas

pur poses given that he prevailed before the 1J and appeared
before the BI A as an appellee. In view of the fact that the
Gover nnent has requested expedited consideration of Canpbell's
habeas petition, we have decided not to inquire further into the
adm ni strative record and have instead proceeded to the nerits of
t hese two cl ai nms.

11. It woul d not have been unreasonable for Canpbell to hope
that he could stave off deportation until he established the
(continued...)
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i ntroduced the concept of the "aggravated felony” to the INA

See Gerbier v. Holnes, 280 F.3d 297, 304 (3d Cir. 2002). The

1996 immgration | aw reforns then expanded the concept to
enconpass Canpbell's offense, elimnated §8 212(c) relief, and
replaced it with 8 240A and its aggravated felony bar. Thus,
Canpbel | and other aliens who commtted both a pre-11R RA
aggravated felony as well as a post-1IR RA renovabl e offense are
unable to obtain 8§ 240A relief for the later crine.

Canmpbel | first argues that the aggravated felony bar is
not retroactive as a matter of statutory construction. In
Landgraf, the Suprene Court held that, absent a clear comrand
from Congress, there is a "presunption against statutory
retroactivity," and "[without such a clear statenent,
retroactive application of a statute is inpermssible when it
woul d inpair rights a party possessed when he acted, increase a
party's liability for past conduct, or inpose new duties with

respect to transactions already conpleted.” Ponnapula v.

Ashcroft, -- F.3d --, slip op. at 8 (3d Gr. June 28, 2004)

(internal quotations omtted), quoting Landgraf, 511 U S at 270,

280. W need not exami ne the burden that retroactivity inposes
on Canpbel | because Congress has expressly stated that the
aggravated felony bar applies retroactively. Section 1101(a)(43)

provides that "the term|["aggravated felony”] applies regardl ess

11. (...continued)

seven years' domcile necessary for § 212(c) relief. Although
the INS i ssued Canpbell's Order to Show Cause in 1984, it did not
seriously attenpt to deport himuntil 2003.
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of whether the conviction was entered before, on, or after
Sept enber 30, 1996."

Canpbel | next argues that retroactive application of
the aggravated felony bar violates his constitutional right to

due process. See, Pet.'s Mem at 7, citing United States v.

Ubal do- Fi gueroa, 347 F.3d 718 (9th Gr. 2003). The Suprene Court

has held that the Due Process C ause of the Fifth Arendnent
prohi bits Congress fromenacting | egislation whose "retroactive
application is so harsh and oppressive as to transgress the

constitutional limtation." United States v. Carlton, 512 U S.

26, 30 (1994). A retroactive statute satisfies due process if it
is a rational neans of acconplishing a legitimte |egislative
purpose. 1d. at 31.

Qur Court of Appeals has not addressed whet her the
aggravated felony provisions of the |1 R RA violate due process,
and in recent years the other circuits have diverged on the

issue. In Kuhali v. Reno, 266 F.3d 93 (2d G r. 2001), the Second

Circuit held that these provisions not offend due process. The
Court reasoned that Congress has a legitinmate interest in
protecting society fromthe conmm ssion of aggravated felonies,
and it concluded that the aggravated felony bar rationally
advances this interest becaues it results in the renoval of
aliens who commt these crinmes. The Court also held that the
expedi tious renoval of dangerous aliens is itself a legitinmate

governnental interest and that the uniform application of the
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I RIRA's aggravated felony provisions rationally furthers this
end. 1d. at 111-12.

| n Ubal do- Fi queroa, however, the Ninth Crcuit

extrapol ated a conplex, nulti-factor constitutional standand of
review fromthe Suprene Court's retroactivity decisions and
applied it to the I RIRA' s aggravated fel ony provisions. ** The

13 concluded that, in the

Court, in an opinion by Judge Pregerson,
case of aliens facing renoval solely on the basis of a pre-11 R RA
of fense that the statute deens to be an aggravated fel ony,
retroactivity violates due process because its effects are not
limted in time or scope and it "irrationally sweeps in and

di srupts the expectations and |lives of thousands of immgrants

n 14

and their famlies because of their conduct far into the past.

Ubal do- Fi gueroa, 347 F.3d at 730.

We find that Kuhali nbst accurately states and then
applies the appropriate standard of review. Wile the factors
that the Ninth Grcuit panel identified nay be relevant in

determ ni ng whet her retroactive application of particul ar

12. The Court held that retroactivity analysis should include
such matters as the tenporal reach of the statute, the
possibility that it reflects aninus toward i nm grants, the
severity of the statute's consequences, and whet her Congress
enacted it to renmedy a defect in previous |egislation. Ubal do-
Fi qgueroa, 347 F.3d at 727-28.

13. Judge Reinhardt and visiting Judge Archer joined the
opi ni on.

14. The Court also found it "troubl esone” that neither the
| egi sl ative history nor the text of the Il RIRA explains why the
expanded definition of aggravated felony applies retroactively.
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| egi slation conports with due process, they do not add up to a
mul ti-factor standard of review that has di splaced the basic
rationality standard that the Suprenme Court rehearsed in Carlton.
Mor eover, w thout downpl aying the significance of any of the
troubling aspects of the IIRIRA's retroactive application that
the Ninth Grcuit panel identified, we agree with the Second
Circuit that retroactive application rationally advances the
governnental interest in crinme control and the renoval of
dangerous aliens. The Ninth Crcuit's concern that retroactive
application sweeps too broadly and may result in the renoval of
i ndi viduals who commtted offenses in the distant past is not
particularly relevant in the case of Canpbell and simlarly
situated aliens, who are repeat offenders in want of § 240A
relief because they commtted both an aggravated felony and a
relatively recent, post-IIRIRA renovable crine. Their renoval
sel f-evidently advances both of the ains that the Second Circuit
has identified.

Most inportant of all, aliens facing renoval as a
result of a post-11RI RA of fense cannot conplain that
retroactivity contravenes "el enentary consi derati ons of fairness
[that] dictate that individuals should have an opportunity to
know what the law is and to conformtheir conduct accordingly."
Landgraf, 511 U S. at 265. Canpbell certainly could not have
known in 1983 that Congress would |ater define attenpted burglary
as an aggravated felony. However, the 1996 anendnents to the INA

put himon notice that his prior conduct would preclude himfrom
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seeking 8 240A relief if he commtted another renovabl e offense.
Canmpbel | thus had anpl e opportunity to understand the
consequences of future crimnal conduct, and he has only hinself
to blame for the fact that he commtted an offense in 2002 t hat
led to his present predicanent.

E. Applicability of the
Recreati onal Marijuana Exception

Finally, Canpbell argues that his 2002 narcotics
conviction is not a renovabl e of fense because it involved |ess
than thirty granms of marijuana that he possessed for personal
consunption. Section 241(a)(2)(B)(i) provides that "[a]lny alien
who at any tinme after adm ssion has been convicted of a violation
of . . . any law. . . relating to a controlled substance . . . ,

other than a single offense involving possession for one's own

use of 30 granms or less of marijuana, is deportable.” Canpbell's
argunment fails because, even if his 2002 conviction indeed

i nvol ved possession of 30 granms or |ess of marijuana for personal
use, it would still be grounds for renoval. The statute provides
an exenption for the one-tinme recreational marijuana offender,

but Canmpbell's 2002 conviction was nmerely the last in a |ong

string of drug convictions.

Concl usi on

For the reasons provided above, we concl ude that
Campbell is not entitled to relief fromdeportation. W
therefore deny both his notion for a stay and petition for a wit

of habeas corpus.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY ROY CAMPBELL ) ClVIL ACTI ON
V.
JOHN M ASHCROFT et. al. ) NO. 04-2016
ORDER

AND NOW this 12th day of July, 2004, upon
consi deration of Anthony Roy Canpbell's petition for a wit of
habeas corpus brought under 28 U.S.C. 8§ 2241 and notion for stay
of deportation (docket entry # 4), the Governnent's response
thereto, and Canpbell's reply brief, and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. The petition for a wit of habeas corpus is
DENI ED,;

2. The notion for stay of deportation is DEN ED, and

3. The Cerk of Court shall CLOSE this case

statistically.



BY THE COURT:

Stewart Dal zel |,
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